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The Reſpondent's CASE. 


HE Appellant being poſſeſſed of the Lands of Goodlyburn, and 
holding the fame of the Reſpondent's Father, was obliged to pay a 
yearly Quitrent, or few duty for the fame, of about 20 J. Sterling. 
That the Appellant having run greatly in arrear of his faid few 
Duty, the Reſpondent's Father brought an Action of Reduction, Improbation, 


and Declarator againſt the Appellant, to have his Right ro the ſaid Lands de- 


clar'd void and null, or rather forfeired by not payment of his few Duty ; and 
Judgment was obtain'd the 17 day of December 1707, avoiding the Appellant's 


Right. And the Appellant afterwards poſſeſſed the ſaid Premiſſes as a Tenant 
at will, and paid rent accordingly. 


Thar the Appellant, the laſt of December 1713, executed a Deed whereby 


he renounced, all Righr, Title, Intereſt, Claim of Right, Property, and Pol- 
ſeſſion, which he had or could pretend to the Lands of Goodlyburn, with its 
Appurtcnances, and obliged himſelf voluntarily to remove from the ſame; and 
conſented that the Reſpondent ſhould be at liberty to let the ſame. 


That the Reſpondent, out of tenderneſs to the Appellant, ſuffer'd him till 


to continue in poſſeſſion of the Premiſſes, as a Tenant at a certain ycarly Rent; 


but having neglected to pay his Rent, and run very much in arrear, the Reſ- 


pondent brought an Action in the nature of an Ejectment againſt him; but the 


| Appellant infiſted, that tho' he had executed ſuch Deed of Releaſe, yer the 


fame was only conditional, and was lodged in the hands of Sir Patrick Mur- 
ray of Auchtertire, not to be delivered till the late Earl of FX nnouls 
ſhould pay him the ſum of 3000 Merks Scots, being in Engliſh 166 l. 13. s. 44. 
and ſhould grant the Appellant a Leaſe of the Premiſſes for 19 Years, and make 
him ſatisfaction for the Improvements he had made upon the Premiſſes; and 
that Deed being deliver'd up, tho' none of the Conditions were performed, 
muſt be look'd upon as no Deed. | 

That the Appellant having adduced no Proof of theſe Facts (as indeed he 
could not) the Lords, the Io of December 1717, decerned the Appellant in 
the removing. 

Againſt this the Appellant petitioned and inſiſted, that the Reſpondent did 
himſelf know of the Conditions, upon which the ſaid Deed of Renunciation 
was given, and pray'd the Reſpondent might be examined upon Oath, if ir did 
not conſiſt with his knowledge that the ſaid Deed was depoſited in the hands of 
the ſaid Sir Patrick Murray, upon the Conditions abovementioned ; but the 
Reſpondent having given in Anſwers to the ſaid Petition, their Lordſhips, the 
26” of February 17, affirm'd their former Interloquitor. 


That the Appellant preſented a Bill of Suſpenſion, in nature of a Petition, 


to rehear the Cauſe, and infiſted the late Earl of Kiunoull, Father to the Re- 


ſpondent, might be examin'd upon Oath, whether the ſaid Deed was deliver- 


ed upon the ſaid Conditions. That the ſaid Earl was accordingly examined by 


order of the ſaid Lords; and he {wore that the ſaid Deed of Releaſe was deli- 


vered abſolutely, without any Condition; and thereupon the Lord Ordinary, 
before whom ſuch Bill of Suſpenſion was preſented, refuſed the deſire thereof. 


That the Appellant made two other Applications of the fame kind, but 


both of them were refuſet. | | 
That the Appellant, in 1719, brought his Petition and Appeal, complaining 
of the ſaid Decree in 1707, and the ſeveral interloquitory Sentences before 
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That upon hearing of this Cauſe, their Lordſhips were pleaſed to reverſe the 
Decrees and Intcrloquitors complain'd off, as to ſo much thereof whereb 
Probation by the Oath of the Reſpondent had been reſuſed to the Appellanr, 
or which was grounded upon ſuch Refuſal, or pronounced or made in con- 
ſequence thereof, and ordered ſuch Probation to be admitted; and that after 
the Examination of the Reſpondent upon Oath, the Lords of Seſſion ſhould 
proceed and decree thereupon as ſhould be juſt. 

The Appellant thereupon by Petition, apply'd to the ſaid Lords of Seſſion 
to have the Reſpondent examined; and Interrogatories being ſettled by the 
ſaid Lords, they upon the Petition of the Reſpondent, gave a Commiſſion 
to take the Reſpondent's Oath or Examination at London, upon theſe Interro- 

atories. | 

: That the Reſpondent was accordingly examined, before a Commiſſioner named 
by the Appellant, and {wore he knew not of any Conditions upon which the 
ſaid Deed of Releaſe was delivered; nor did he ever hear from the late Earl of 
Kinnoull, Sir Patrick Murray, or any other Perſon whatever, of any Condi- 
tions upon which the ſaid Renunciation was given; and has heard, and ve- 
rily believes, the Conditions inſiſted upon by the Appellant were referred to the 
Oath of the ſaid late Earl, and that he deponed negative thereto. 
That the Appellant did likewiſe bring an Action againſt the ſaid Sir Patrick 


Murray, inſiſting the ſaid Deed of Releaſe was depoſited in his hands upon 


truſt, not to be given up but upon Performance of the Conditions before men- 
tioned ; and the ſaid Sir Patrick being examined upon Oath, {wore the ſaid Decd 
was never depoſited in his hands, by the Appellant or any other in his Name; 
and ſo there could be no Truſt repoſed in him; and the ſaid Lords according- 


ly, the 24 of February 17, abſolved the ſaid Sir Patrick from the laid 
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Object. 1. 


Anſwer. 


Suit. ä 

That the Appellant likewiſe inſiſted that one Mr. Mercer, the Reſpondent's 
Agent or Sollicitor in Scotland, might be examined how he came by the ſaid 
Deed; and whether he knew or had heard of any, and what Conditions, up- 
on which the ſame had been depoſited ; This, tho' a pretty extraordinary De- 
mand was ſubmitted to, and Mr. Mercer being examined, ſwore that the ſaid 
Deed was ſent to him by the late Earl of Kinnoull, to be made uſe of in the 
Action of removing at the Suit of the Reſpondent againſt the Appellant, and 
has heard the ſame was delivered by the Appellant to the ſaid late Earl; and like- 
wiſe ſwore, That he never heard from the ſaid late Earl, or any other Perſon of 
any Conditions, upon which the ſaid Deed was granted or depoſited, except 
what was inſiſted upon by the Appellant in the Pleadings ; that he was preſent 
when the ſaid late Earl of Kinnoull was examined upon Oath as to theſe Con- 
ditions, and he {wore the ſame was not delivered upon any Condition what- 
ever. N 

That theſe ſeveral Oaths being adviſed and conſidered by the ſaid Lords, 
they found that the ſaid Depoſitions did not prove the Alleadgiances made for 
the Appellant, and therefore affirmed their former Decree of removing. 

That the Appellant petitioned againſt this Interloquitor, and amongſt other 
things inſiſted the Reſpondent ſhould be decreed to account for the Loſſes 
the Appellant ſuſtained by his being diſpoſſeſs'd of the Premiſes; bur their 
Lordſhips affirmed their former Interloquitor, without prejudice to the Appel- 
lant, to raiſe, proſecute, and inſiſt in any proper Action againſt the Reſpon- 
dent, for the intromiſſion with the Appellants Goods, or any Damages done 
to the Appellant by dil] oſſeſſing him, or otherways as accords. 

\ The Appellant has brought his Appeal, not only againſt theſe rwo Interlo- 
quitors of the 24th and 28th of February, but againſt the Interloquitor allow- 
ing the Reſpondent to be examined at London by Commiſſion, and prays 
the ſame may be revers'd. 1 EDDY 3 

That the Judges ought not to have given a Commiſſion to examine the Re- 


— 855 but obliged him to appear Perſonally to ſwear before their Lord- 
mips. | | | 
It is the conſtant Practice of that Court to give Commiſſions to examine 


Parties upon Oath, eſpecially if out of the Kingdom; and the Reſpondent was 
| at 


3 

at that time attending the Service in Parliament, and was examined by a Com- 
miſſioner named by the Appellant. T7, „„ 
That the Reſpondent upon Oath, acknowledged the Deed in queſtion was 
not delivered to him by the Appellant, nor did he give any valuable Conſide- 
ration for the ſame, nor knew what valuable Confidcration was given: That 
from this it is plainly to be preſumed the Deed was in Truſt, and no valuable 
Conſideration being given for it, the {ame ought to be delivered up to be can- 
celled, and the Appellant to be reſtored to the Poſſeſſion of the Premiſlcs in 
queſtion. 

a The Reſpondent does indeed {wear the Deed was not delivered to him, nor 
gave he any valuable Conſideration for it; bur then he adds the Reaſon, that 
the whole was tranſacted by the late Earl of Kznnonll his Father, ro him the 
Deed was delivered, and no doubt there was a Conſideration given by him; 
and it is plain from the Depoſition of the late Earl of K:nnonll, the fame was 
delivered wirhout any Condition. Sir Patrick Murray, in whole Hands it was 
faid ro be depoſited, ſwears the ſame; and Mr. Mercer, the Reſpondents Soli- 
citor, likewiſe ſwears, he never underſtood the ſame was delivered upon any 
Condition whatſoever. | 

That ſince the Reſpondent's Father obtained a Decree againſt the Appellant 


in 1707. voiding his Right; ſince the Appellant continued to poſſeſs the Pre- 


miſſes, after that, as a Tenant at Will, and paid the Rent for the ſame; ſince 
the Appellant in 1713. executed a Releaſe of all the Title and Intereſt he had 
to the Premiſſes in queſtion; ſince that Releaſe was abſolute without any Con- 
dition; ſince the Appellant after that time has poſſeſs'd as a Tenant at Will; 


and ſince the Appellant run greatly in Arrear, which obliged the Reſpondent to 


bring his Action of Ejectment againſt him, whereupon he recovered Judgment; 
ſince the Reſpondent has been ſeveral Years kept in Law Suits by the Appellant 
a Panper ; and ſince the Reſpondent will in all Events be a very great loſer 
by the Appellants obſtinacy ; and ſince the Appellant has had the advantage 
and benefit, not only of the Reſpondents Oath, but of that of the late Earl of 
Kinnoull and Sir Patrick Murray, the Perſons he pretends were privy to the 
whole Tranſaction ; and that they have upon Oath denied all the pretended 
Equity inſiſted upon by the Appellant : 5 | 


The Reſpondent humbly hopes the ſaid Decree and I nterloquitory 
Sentences ſhall be affirmed, and the Appeal diſmiſs d. 


Rob. Raymond. 
Will. Hamilton. 
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